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Top: JV Auto Center, the business occupying 514 Atlanta Street, appears to have removed many
of the junked/inoperable vehicles from the adjacent CSX property, though some remain.
Bottom: The subject property, clearly in direct view from the single-family residential
development, 521 Atlanta Street.
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Recommended Action: Denial of Variance 1; Denial of Variance 2.

Adam Rozen, representing JV Auto Center LLC business owner Abel Alexander Chavez Molina,
is seeking a variance to allow the operation of an auto repair shop at 514 Atlanta Street (Variance
). Mr. Rozen is also requesting a variance allowing setbacks to be reduced to accommodate as-
built conditions, whereby the building associated with 514 Atlanta Street straddles the parcel’s
southern property line (Variance 2). The property is zoned LI (Light Industrial) and is located in
the Commercial Corridor Design Overlay District - Tier B.

Variance 1 - to allow an automotive repair shop to operate on a lot which is adjacent to or
directly across the street from a single-family residential district. [§708.26 (B.9.c)]

JV Auto Center, an auto repair/overhaul shop, has operated from 514 Atlanta Street beginning
April 2019. In August 2020, the property immediately across the street — 521 Atlanta Street — was
rezoned from OI (Office Institutional) to PRD-SF (Planned Residential Development, Single-
Family). Residents began moving into the 40-unit single-family townhome community that has
been constructed on the nearly four (4)-acre parcel in 2022.

Per code, auto repair shops cannot be located directly across the street from any single-family
residential district (Section 708.26 B.9.c). Because JV Auto Center commenced operations prior
to 521 Atlanta’s rezoning and development, the business has had the right to continue as a non-
conforming use, pending its continuous legal operation: per code (Section 706.02 B.),
nonconforming uses shall not be reestablished after discontinuance for a period of six (6) months.
This interpretation - that the time period in which non-conforming businesses must renew their
business licenses to maintain legal non-conforming status begins when the business license expires
and concludes six (6) months thereafter — was confirmed by the City Attorney via memorandum
in August 2022.

The last valid business license for JV Auto Center expired on December 31, 2021, and another
auto repair shop (Dragneel Automotive LLC) neglected to try to renew until August 2022. This
equates to no valid business license for auto repair being associated with the property for eight (8)
months. With this lapse, auto repair facilities lost the opportunity to keep functioning as legally
non-conforming uses at 514 Atlanta Street.

The rationale incumbent in Mr. Rozen’s Letter of Intent to allow JV Auto Center to continue
operations appears to be that the subject property has historically and currently operates as an auto
repair facility. However, the intent of the non-conforming use article is to permit non-conformities
to continue if they abide by the conditions of the code, but not to encourage their survival (Section
706.01). The zoning code, therefore, does not intend to support the continued operation of the non-
conforming auto repair facility in perpetuity, and definitively does not honor its “grandfathering”
status if the business fails to operate legally.

Section 706.01 also states that one of the reasons for granting non-conforming uses the right to
keep operating in the face of new development or changes in code is to prevent penalizing them,
as their non-conformity arose through no fault of their own. To this end, Mr. Rozen states in the
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Letter of Intent that the subject property’s “operations pre-date the Light Industrial Ordinance
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Provision which prohibits automotive uses adjoining or across the street from residential uses
(708.26 8.c.) (sic).” City records show that the first business to operate from 514 Atlanta Street
was Morris Enterprises, an auto retail store, beginning in 1989. The first auto repair shop, Butler
Street Automotive, began operations in 1997. Staff found regulations barring Light Industrial uses
being located adjacent or across the street from residential development, however, dating back to
City of Marietta Zoning Code from at least 1974. The difference is that until 2020, the property
immediately across the street from the subject property — 521 Atlanta Street — was zoned
industrially or commercially. No auto repair shop, at least since 1974, then, could have opened by
right at 514 Atlanta Street with residential development being located across the street, as it is
today.

Finally, the non-conforming use regulations are intended not only to protect the rights of those
businesses that are made non-conforming “after-the-fact” by new development or zoning changes,
but also to allow communities to move forward and gradually come into compliance as older
businesses phase out. The area around the subject property has changed — new residents have
moved in to create homes in Marietta in a location formerly viewed largely as industrial in nature.
Notably, the Residential Infill Development Overlay District has expanded to encompass more of
the area around the subject property in recent years, indicating a desire for increased residential
development in close proximity to the site.
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The subject property, 514 Atlanta Street, and neighboring property 521 Atlanta Street, depicted
in a series of zoning maps throughout the years. Both properties are zoned for industrial use
until August 2020, when 521 is rezoned to PRD-SF. Note the expanded Residential Infill
Development Overlay District in the most recent zoning map, indicating a desire for increased
residential development in close proximity to the site.

Auto repair shops performing oftentimes noisy, unsightly work are therefore no longer suited in
this location. Further, this particular property has long been maintained in a disorderly state, with
dozens of what appear to be wrecked/junked/inoperable vehicles stored not only within the
property’s confines, but far beyond into land owned by CSX railway. Under the same property
owner (the Azar family), a business was cited by Code Enforcement in 2014 for storing junked
cars/starting a junkyard on the railroad property.
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Assuming the vehicles currently stored on the adjacent CSX property belong at least in part to JV
Auto Center, the business is in violation, as automobile storage yards require Special Use Permits,
granted only by City Council. Additionally, all outdoor storage must be to the rear of the principal
structure and enclosed by an opaque fence no less than eight (8) feet in height (Section 708.26
(9.d) and/or Section 708.26 (E.2.c).

After being alerted of the potential storage issues on site by a City Code Enforcement officer, a
real estate representative from CSX visited the site the first week of January 2023 to inform the
business operators that vehicles were parked on CXS property without permission. They were
given three (3) weeks to remove all the junked/inoperable vehicles. The representative told the
Code Enforcement officer that CSX could potentially offer the car repair shop a lease to allow
them to use the property for a driveway access and short-term parking, but that vehicles must be
operable and moved daily, and no overnight parking would be allowed. A visit to the site by Staff
on February 6, 2023 — approximately four (4) weeks after having been told by CSX to remove auto
repair inventory - revealed that most of the junked/inoperable vehicles had been removed, though
a handful remained.

Even if an agreement can be arranged between CSX and JV Auto Center, Staff recommends
denial of Variance 1 so that the non-conforming use does not carry on in perpetuity across
from a single-family residential development.

Variance 2 - to reduce setback requirements to allow as-built conditions of building remain.
[§708.26 (H)]

Mr. Rozen has also requested that the lot be brought into conformity whereby a variance is granted
to allow the existing southern property line to run through the existing auto repair building. Staff
is wary of granting such a variance, as granting variances would allow the small lot and askew
building to exist as-is, in perpetuity, which is not desirable. In addition, there are many other
aspects of the site that are currently nonconforming (landscaping requirements are not fulfilled;
the existing building is made of metal, which is not an acceptable material; site layout and building
design do not align with Tier B designation; etc.), which would imply that a host of variances be
given to fully bring the site into conformity. Instead, the building can remain as legally
nonconforming until the site is (presumably, in the future) redeveloped; there is no need to address
all nonconformities at this juncture.

Due to these aforementioned factors, Staff recommends denial of Variance 2.

Should the Board choose to allow auto repair to occur at 514 Atlanta Street, Staff reccommends
that the following stipulations be included with the variance to bring the property up to code
and lessen its impact on nearby residential properties:

e Move all vehicles to the rear of the property and enclose with a solid, opaque fence no less
than eight (8) feet tall, made of wood, brick, or stone;

o [Install street trees along the frontage (if/where possible);

e All work must be performed indoors; and
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e Remove all junked/inoperable vehicles stored on site and/or on adjacent CSX property or
obtain a Special Use Permit from City Council.

e Combine the property, through the exemption plat process, with the adjacent property under
the same ownership in order to eliminate 514 Atlanta Street as a substandard parcel.

Comments:

Engineering:

No comments.

Fire:

No objections. Site and building construction will be required to conform to state and local
Fire/Safety Minimum Standards, and the Georgia Accessibility Code for access to and through
buildings from a site arrival point.
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PUBLIC NOTICE OF VARIANCE HEARING

The City of Marietta hereby gives notice that a public hearing will be held to give consideration to the following
requests. The Board of Zoning Appeals will consider the following requests on Monday, February 27th, 2023,
at 6:00 P.M., City Hall. Anyone wishing to attend may do so and be heard relative thereto.

V2022-35 [VARIANCE] ABEL ALEXANDER CHAVEZ MOLINA (JOHN AZAR) are requesting a
variance for property zoned LI (Light Industrial) located in Land Lot 290, District 17, Parcel 0040, 2nd
Section, Marietta, Cobb County, Georgia, and being known as 514 Atlanta Street. Variance to allow an
automotive repair shop to operate on a lot which is adjacent to or directly across the street from a
single-family residential district; variance to reduce setback requirements to allow as-built conditions
of building remain. Ward 1A.

Descriptions and plats of property sought for rezoning, special land use permit, and variance are on file in the
Planning and Zoning Office, City Hall, and available for inspection between 8:00 A.M. and 5:00 P.M., Monday
through Friday. You may also review the property file at www.mariettaga.gov/1439/Upcoming-Hearings or by
scanning the following QR code:

For additional information please call the Planning and Zoning Office (770) 794-5669.

Accessibility to Meetings: If in need of special accommodation in order to attend/participate in any of the
meetings, please call the ADA Coordinator at 770-794-5558 no less than 48 hours before the date of the meeting
for arrangements.

City of Marietta

City Hall

205 Lawrence Street
Marietta, Georgia 30060


http://www.mariettaga.gov/1439/Upcoming-Hearings
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APPLICATION FOR VARIANCE OR APPEAL
(Owner/Applicant/or Representative must be present at all public hearings)

(NOTE: CORRESPONDENCE IS HANDLED VIA EMAIL UNLESS OTHERWISE REQUESTED)

For Office Use Only:

- 02/27/2023
Application #: V2022-35 Legistar #: 20220884 BZA Hearing Dt:

City Council Hearing Dt (if applicable) #: PZ #: 22-132

This is a variance/appeal application for:

X | Board of Zoning Appeals City Council

N
Owner's Name_ John M. Azar
Documentation showing names of Principals authorized to sign application is required for Corporations.

EMAIL Address: Jazar@azarandcompany.com
Mailing Address1695 Virginia Avenue zjp Code30337 Phone Number 404=-763-0002

COMPLETE ONLY IF APPLICANT IS NOT OWNER:

Applicant: /A"/ /4 /PXCZ/)O/(’!’ (M ez MOA'/?(

j 14

EMAIL Address: st

Mailing Address Zip Code: Phone Number

Address of subject property: __ 514 Atlanta St. Date of Acquisition: 8=1=-1994

Land Lot (s) _290  District 17 Parcel 2nd Acreage 263 Zoned_L~I ward jﬂ' FLU: CA'C’

r -
List the variance(s) or appeal requested (please attach any additional information): a’u . J-‘jb

—

Regquired Information
1. Application fee ($250)
2. Completed notarized application. The original application must be submitted with ALL original

signature(s) — Copies of the application or signature(s) will NOT be accepted.

Copy of the deed that reflects the current owner(s) of the property. Documentation showing names of Principals authorized
to sign application is required for Corporations.

4. Letter describing the reason for the variance request, stating why strict adherence to the code would result in a particular
hardship (gs distinguished from a mere inconvenience or desire to make more money)-

(5. (Site plan _ drawn to scale)Site plans must illustrate property lines and all relevant existing information and conditions in
addition to proposed additions or modifications within the referenced property lines of the tract(s)
Copies Required: One (8 /2”x 11”) -or- Ome (117 x 17”) drawn to scale.

Optional Additional Plat size: (247x 36”). If providing-(24”x 36”) then 5 copies REQUIRED of the plat size pages.
Copy of current tax bill showing payment or documentation certified by the City of Marietta Tax Office.

Note: The Department of Development Services reserves the right to obtain additional information that
reasonably may be required in order that an informed decision may be made.
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RozeENn ¢« ROZEN, LLP
A Limited Liability Partnership

248 Roswell Street, SE ECEEI\,

Marietta, Georgia 30060 SED :
(770) 427-7004 (T) ~F 23 209 { §
(770) 426-9584 (F) A4 \% .
»>
ROGER J. ROZEN ADAM J. ROZEN -
rirozentd rozenandrozen cam Wrozen @ rozenandrozen.com

September 23, 2022

VIA HAND DELIVERY

Ms. Shelby Little, AICP

Planning & Zoning Manager

City of Marietta

Department of Development Services
205 Lawrence Street

Marietta, GA 30060

Re:  Variance Application regarding two tracts located in Land Lot 290, 17'" District,
City of Marietta, Cobb County, Georgia, at an approximate .66 acres

Dear Shelby:

This firm is engaged by and represents JV Auto Center, LLC generally and as it relates to
its operations at City of Marietta properties commonly known as 514 and 518 Atlanta Street
(“Subject Property”). The Subject Property is zoned Light Industrial, in a Community Activity
Center Future Land Use and General Land Use of Industrial. The Subject Property historically
and currently operates as an automotive repair facility. Its operations pre-date the Light
Industrial Ordinance Provision which prohibits automotive uses adjoining or across the street
from residential uses (708.26 (8)(c)). However, the Subject Property is now across from a
developing residential subdivision and the business license for the automotive operations on the
Subject Property lapsed for more than six (6) months.

As aresult, the Applicant seeks a variance from the residential limitation in order to continue
automotive operations in line with its historical and current operations. The Applicant will also
request relief from the regular building setbacks to allow for the buildings to remain in their
current as-built location as originally constructed prior to enactment of the applicable Ordinance.

To support the above referenced Application filed contemporaneously herewith, please find
the following enclosed documentation and information.



ROZEN & ROZEN, LLP
A LIMITED LIABILITY PARTNERSHIP

VIA HAND DELIVERY

Ms. Shelby Little, AICP

Planning & Zoning Manager

City of Marietta

Department of Development Services

September 23, 2022

Page 2

AJR/

Application Page and Certificate of Company Authority forms signed by the Applicant.

A check made payable to the City of Marietta in the sum of Two Hundred Fifty Dollars
($250.00) representing the Variance Application fee.

Copies of the deed reflecting the record titleholder and a current legal description of the
subject property.

Copies of the paid tax receipts.
Two 8 1/2” x 11” copies of the site plan drawn to scale and 2013 survey.

A variance written description of even date which supplements the filing and which
serves as a description of the proposed variance application.

A Constitutional Challenge.

All of the foregoing, and remaining items will be sent electronically under separate cover.

Sincerely,

Zen.com
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ADDENDUM TO APPLICATION FOR VARIANCE

BEFORE THE CITY OF MARIETTA BOARD OF ZONING APPEALS

CONSTITUTIONAL CHALLENGE

COMES NOW the Applicant, JV Auto Center, LLC, hereinafter referred to as the
"Applicant” and asserts the following:

.

By Application for Variance, the Applicant has applied for Variances as to
requirements of the City of Marietta Zoning Ordinance (hereinafter the Ordinance) which impose
certain requirements as same apply to the property more particularly set forth in said Application
(hereinafter referred to as the "Subject Property").

P

The Applicant states that a literal interpretation and enforcement of Ordinance

provisions creates a hardship.
£

Enforcement of Ordinance requirements concerning the Subject Property creates an

unnecessary and unreasonable hardship with no resulting substantial benefit to the public good.
4.

The variances sought by the Applicant concerning the subject property will not impair

the purpose, spirit and intent of the Ordinance and stand to provide an improvement to the Subject

Property while causing no substantial detriment to the public good.



Applicable Ordinance provisions concerning the required variances are
unconstitutional as applied to the Subject Property in that same deprive the Applicant of property
under and pursuant to Article I, Section I, Paragraphs I and II of the Georgia Constitution of 1983
and the Equal Protection and Due Process Clauses of the Fifth and Fourteenth Amendments to the
Constitution of the United States of America. This deprivation of property without due process
violates the constitutional prohibition against the taking of private property without just
compensation.

6.

Applicable Ordinance provisions, as applied to the Subject Property, violate the
Applicant’s rights to the unfettered use and development of the Subject Property in conformity with
the existing Ordinance in that the Ordinance creates an unreasonable hardship totally unrelated to
public health, safety, morality, or general welfare and is therefore confiscatory and void. Further,
same is unconstitutional in that it is arbitrary, unreasonable and injurious resulting in relatively little
gain or benefit to the public while at the same time inflicting serious injury and loss upon the
Applicant.

i

The Ordinance is further unconstitutional in that the procedures contained therein
pertaining to the public hearing held in connection with Applications for Variances also violate
Article 1, Section I, Paragraphs I, II and XII of the Georgia Constitution of 1983 in that said
procedures impose unreasonable time restraints, contain the absence of rebuttal, contain the inability
to confront witnesses, contain the lack of procedural and evidentiary safeguards, do not restrict

evidence received to the issue at hand and are controlled wholly and solely by political



considerations rather than the facts and considerations required by law. These procedures fail to
comport with the due process requirements of the Constitution of the State of Georgia 1983 and the

due process requirements of the Constitution of the United States of America.

This the 23" day of September, 2022.
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